Navigation Committee 

4 September 2008

Agenda Item No 15
Chief Executive’s Report

	Summary:
This report summarises the current position in respect of a number of important projects and events, including any decisions taken during the recent cycle of committee meetings.  It does not include matters which are already on the agenda for this meeting of the Committee.


1
Norwich  and Great Yarmouth Yacht Stations

1.1
Terms of the management agreement have been agreed but not signed. The disabled ramp is installed but not complete and some adjustments are to be made after the main season including provision of mains lighting at the downstream gate.  

1.2
Norwich City Council has also agreed to move the upstream gate in order to improve security and will install a further 25 metres of infill fencing at that end of the yacht station within this year’s budget.  The Broads Authority has agreed to prepare costings for the completion of the in-fill fencing.

1.3
Since the security has been improved this has resulted in a significant decrease in the incidents which have taken place at the yacht station.  

	
	2007
	2008

	minor damage incidents
	3
	3

	released /attempted to release
	10
	3*

	
	
	

	Both years calculated to the same period as at 15 August


	
	

	* only attempted releases
	
	


1.4
After a slow start to the season Great Yarmouth Yacht Station visitor numbers have improved but are still slightly under last year’s figures.The Borough Council is currently tendering for repairs to the fendering and it is hoped that work may commence in the autumn. The lease has yet to be signed by the council but we are operating as normal. A small grant was obtained for flower tubs and hanging baskets which has enhanced the building. 

2
Swing Bridges Update 2008 

2.1
Background

2.1.1
This report has been produced due to the rising number of both closure days and complaints regarding the bridges.  Four of the eight swing bridges that Network Rail have responsibility for are in or affect the Broads area.  Reedham and Somerleyton built 1905, Trowse 1905 (incorporating the central pier to head plate of the 1845 bridge), Oulton Broad 1991/92. 
2.1.2
As a result of the Norfolk and Suffolk Broads Act 1988 it is part of the Authority’s general duty to manage the Broads for the purpose of protecting the interests of navigation and section 8 of the Act specifically provides for the navigation area of the Broads to be open to any person for navigation.  

2.1.3
In late 2003/early 2004 after a prolonged closure relating to Trowse bridge several meetings were held to establish better communications and improve arrangements regarding the bridges and relationships between Network Rail and the Broads Authority.

2.2
Legal position

2.2.1
Network Rail is subject to statutory duties designed to minimise the interference of new operations with river traffic.  It is clear that Network Rail is in breach of these statutory duties.  

2.2.2
More specifically: 

(a) Under section 15 of the Railway Clauses Act 1863, an offence is committed where the company ( in this case Network Rail ) detains a vessel barge or boat longer than the time necessary for admitting a carriage or engine traversing the railway to cross the bridge.  This duty does not necessarily apply to all new bridges.
(b) In addition to the general statutory duty (which does not apply to all the bridges in question) there are a number of additional statutes specific to the various individual bridges.  Network Rail’s responsibilities in relation to Trowse Bridge are clearly set out in the British Railways (Trowse Bridge) Act 1985 which states at section 25 (4)(b) that the rail operator shall “open the bridge when completed for the passage of vessels on request at any time of the day or night  except when engines or carriages shall be about to pass over the new bridge and on such occasions the new bridge shall not be closed so as to delay or detain any vessel longer than shall be necessary to allow the passage of such vessels”. 
Many of the difficulties and closures on Trowse bridge relate to mechanical faults and the Act also states at section 25(4)(9a) that “the bridge be provided with adequate machinery, works and conveniences for opening and closing the opening span of the bridge”.  The Act further provides that Network Rail shall be responsible for all costs that shall be incurred by the Broads Authority in respect of any such breach of the Act.  Due to the frequency of rolling stock the Broads Authority agreed to publish four set times a day for openings as a reasonable pragmatic solution.
(c) Further duties are imposed upon Network Rail in respect of Reedham bridge by the Lowestoft Railway and Harbour Amendment Act which states that the railway company are “required, at their own expense, to cause proper persons to be constantly stationed at the said bridge for the purpose of opening the same for passage at all times of night and day of any vessel which shall require to pass through the same”.

2.3
Current Situation

2.3.1
Problems with the bridges in general are rising, resulting in a significant increase in closure days, 281 in the first half of this year.  Recently, issues tend to be more significant and the closures more lengthy, mainly as a result of the age of the bridges and lack of effective maintenance.

	Closure days 
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	2003
	2004
	2005
	2006
	2007
	2008*

	Somerleyton
	Not known
	7
	22
	20
	12
	14

	Reedham
	Not known
	2
	10
	25
	23
	5

	Trowse
	77
	193
	9
	6
	0
	100

	Oulton Broad ( Lake Lothing )
	Not known
	0
	0
	0
	20
	162

	TOTALS
	
	202
	41
	51
	55
	281

	
	
	
	
	
	
	

	* Partial year - as at  12 August
	
	
	
	
	


· Reedham is currently operational, although there have been a number of mechanical failures already this year. A major refurbishment for the bridge by Network Rail had been promised for October 2008 but a recent discussion with Network Rail has highlighted that the works are now to be spread over a four year period and only minor cosmetic and design work will take place this year.  
· Somerleyton is currently operational, although Network Rail is unwilling to swing the bridge when the temperature on the bridge reaches over 28 – 29 degrees.  The heat causes the bridge to expand and raises the potential for increased problems with closing of the bridge. A major refurbishment for the bridge by Network Rail had been promised for October 2008 but a recent discussion with Network Rail has highlighted that the works are now to be spread over a four year period and only minor cosmetic and design work will take place this year.
· Oulton Bridge is on restricted openings being operated manually at 09.00, 13.00 and 15.00.  Expected completion end of August 2008.  These works were scheduled to last approximately 14 days but during the works mechanical problems arose and the bridge has now been closed or has been operating under restricted openings for 162 days but on completion of the works should be fully functional.  The project works involving steelwork repairs and repainting are progressing and Network Rail expect these to be complete and the scaffold removed by the end of September.  The mechanical remedial works, which do not form part of the project, need to be phased around the scaffold removal and Network Rail anticipate the bridge to be operating mechanically by the end of September.
· Trowse Swing Bridge is not currently operational.  Network Rail is unable to operate the bridge manually and .the new computer software is required as the old system is now obsolete.  There is only one contractor able to supply the required elements.  A press release is to be issued by Network Rail shortly on the current status of the bridge.  Network Rail is currently unable to estimate when the bridge will be operational.


3
Consultation on the Draft Marine Navigation Bill

3.1
The consultation period for the Draft Marine Navigation Bill ended on the 25 July 2008.  Officers reviewed the proposed Bill and have responded on behalf of the Authority; the response is set out in Appendix 1.

3.2
The draft Bill had many clauses however the main clauses that may be of interest to the Authority are:

(i) Proposal to allow Competent Harbour Authorities (CHAs) to have powers to issue general directions. This reinforces the position of the Authority obtaining general directions through the Broads Authority Bill as clearly the Department for Transport have similar thoughts on the need for CHAs to have to power to issue general directions.
(ii) Proposal to require a CHA to demonstrate compliance with the currently non-statutory Port Marine Safety Code (PMSC).  Take up of the code has been sketchy and therefore there is a danger that some harbour authorities are not meeting all of their statutory safety obligations.
(iii) Proposal to regulate harbour master qualifications, therefore setting a minimum qualification criterion for all harbourmasters.
(iv) Proposal to allow, upon application to the Secretary of State, a CHA to close the harbour, thereby removing some or all of the statutory obligations which exist with regard to the harbour. This would be granted where the harbour authority wanted to stop maintaining the harbour where it was no longer commercially viable or necessary, but would not remove the public right of navigation. 
(v) Proposal to allow, on application to the Secretary of State, a CHA to apply for the removal of unwanted pilotage powers.  The purpose of this clause is to relieve inactive harbour authorities of the onerous duties relating to the provision of pilotage services.
(vi) Proposal to introduce fines on Local Lighthouse Authorities for not maintaining aids to navigation. The Broads Authority under the Merchant shipping Act 1995 is a Local Lighthouse Authority.

4
Navigation Patrolling and Performance Targets

4.1
During discussions with the RYA concerning the Broads Authority Bill it was agreed to report to the Navigation Committee on all the significant cases of the exercise of powers by Navigation Rangers.

4.2
Appendix 2 covers the period of May to July and outlines the details required  and displays further aspects of the navigation function. The weather this year has generally been poor and this had led to a quieter season. One Navigation Ranger has been on long term sick and the staff dispute concerning the use of private vehicles has meant that the patrolling and mooring inspection targets have suffered in some areas.  Minor cases of speeding are still the main problem and many verbal warnings have been given for this offence. Five prosecution files from this period are currently with the Authority’s Solicitors awaiting trial at Court.  Special directions are given during the escorting of heavy plant when the Navigation Rangers have to stop other vessels to allow safe passage. IRIS reports detail serious incidents and are part of a national safety reporting system.

4.3
Appendix 3 details toll offences that have been heard at Magistrates Court during the period. Both cases were difficult and illustrated the Authority’s commitment with its partners to enforce byelaws in the Hickling and Horsey areas during the winter wildfowl refuge period. No Navigation or Speed offences have been heard at court during this period.
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Appendix 1

Response to Consultation on “Draft Marine Navigation Bill”

Consultation questions 
Views are specifically invited on these questions but consultees are welcome to comment 

on any aspect of the proposals. 

Consultee details 
	Name                                

Broads Authority



	Address Postcode 

18 Colegate

Norwich

Norfolk
NR3 1BQ  

                           

	Organisation or Business 

Competent Harbour Authority and Navigation Authority



	Number of members or employees

130

 

	Telephone number and email address 

01603 610734   steve.birtles@broads-authority.gov.uk

	


EXECUTIVE SUMMARY

The Broads Authority is a statutory body and its general duty is to manage the Broads for the purposes of:

(a) conserving and enhancing the natural beauty, wildlife and cultural heritage of the Broads;
(b) promoting opportunities for the understanding and enjoyment of the special qualities of the Broads by the public; and
(c) protecting the interests of navigation.

It must also consider the needs of agriculture and forestry, and the economic and social interests of those who live or work in the Broads. 

The Broads is Britain’s largest nationally protected wetlands, comprising rivers, broads, marshes, fens and carr woodland.  There are over 200km of navigable waterways and over 25% of the area has a European designation, Special Area of Conservation or Special Protection Area, incorporating many National and Local Nature Reserves and Sites of Special Scientific Interest.  The Broads is listed under the Ramsar Convention on Wetlands of International Importance, and are home to a diverse variety of rare birds, animals and plants.

The Broads Authority (Pilotage Powers) Order 1991 confirms that the Broads Authority is a “Competent Harbour Authority” as defined the Pilotage Act 1987, and as such the Authority falls under the requirements of the Port Marine Safety Code.

Unlike a port, the Broads Authority is designated a “Special Statutory Authority”, affording the same level of protection as National Park status, but with tailor-made legislation relating to navigation.  The Authority therefore balances the navigational duties and powers of a harbour authority with the conservation and recreational duties and powers of a National Park authority.  These duties and powers are principally set out in the Norfolk and Suffolk Broads Act 1988

Questions 
6.1 Is the proposal for harbour directions properly targeted, with proportionate enforcement provisions? 
Do you agree that there should be a power to confer the ability to make General Directions on Harbour Authorities? 
Do you agree that it is preferable to confer the ability upon application, rather than providing that the power is conferred on all Harbour Authorities automatically? 
Do you agree with the scope and procedures for the General Directions power which harbour authorities would have? 
Are you content with the proposed level of fine? 

	BA Response:

The Broads Authority considers that the proposal for harbor directions is properly targeted with proportionate enforcement provisions.

The Broads Authority is seeking the power to make General Directions through the proposed implementation of the “Broads Authority Bill” currently before Parliament; the need for this provision has become necessary in order that safety can be effectively managed within the harbour. The Broads Authority considers that the power to confer the ability to make general directions to harbour authorities is necessary but these powers should only be used for the management of safety of navigation, persons and property in the harbour area. 
The Broads Authority considers that the Government should set out procedures within the legislation to ensure that CHA’s were required to engage in a robust consultation in order that the ability to make general directions could be conferred to the CHA’s directly rather by application to the Secretary of State.  

The Broads Authority have developed a procedure for a statutory consultation for the making of general directions which is detailed within the “Broads Authority Bill” and set out below:

PROCEDURES AS TO GENERAL DIRECTIONS

1. In this Schedule “the statutory consultees” means—

(a) Associated British Ports; 5

(b) the Great Yarmouth Port Authority;

(c) the navigation committee;

(d) the British Marine Federation, the Inland Waterways Association and the Royal Yachting Association; and

(e) such other bodies (if any) appearing to the Authority to represent boating interests as the Authority considers appropriate.

2. The Authority from time to time following consultation with the statutory consultees shall appoint a suitable person to act as the independent person for the purposes of this Schedule, and references in this Schedule to the independent person are references to the person so appointed.

3. The Authority shall consult the statutory consultees upon any proposal to give, amend or revoke a general direction and except in a case of emergency shall do so before giving notice of the proposal under paragraph 4.

4. Not less than 28 days before giving, amending or revoking a general direction or in a case of emergency as soon as is reasonably practicable the 

Authority shall—

(a) publish notice of its intention to do so once in a newspaper circulating in the area of the Broads and on the Authority’s website; and

(b) give notice of its intention to do so to the statutory consultees.

5. Any notice published under paragraph 4— 

(a) shall state a place where copies of the direction and any proposed amendment to it may be obtained and a place at which such copies may be inspected;

(b) shall state that representations may be made to the Authority in

writing during the said period of 28 days or such longer period as may be specified in the notice;

and except in a case of emergency the Authority shall not give amend or revoke the direction until it has considered all such representations as are made during the said period.

6. In addition to the requirements of paragraph 4, notice of the giving of a general direction or of the amendment or revocation of a general direction may be given in any manner considered by the Authority to be appropriate.

7. If any of the statutory consultees within the period allowed for in accordance with paragraph 5(b) objects to the giving, revoking or amending of a general direction the Authority shall refer the matter to the independent person.

8. As soon as reasonably practicable after an objection is referred to the independent person under paragraph 7 the independent person shall invite the Authority and statutory consultee by which the objection was made to put their case by way of written representations.

9. Following receipt of any representations made under paragraph 8 the independent person shall as soon as reasonably practicable provide the Authority and the statutory consultee by which the objection has been made with a report containing his conclusions on the direction and on the objection.

10. Except in an emergency the Authority shall consider the report of the independent person provided under paragraph 9 before giving, revoking or amending any general direction.
______________________________

The Broads Authority would like to express a desire for the Government to consider the use of a process similar to the above for all statutory consultations.

The Broads Authority broadly agrees the proposed scope, although for continuity amongst CHA’s the following scope should be considered, and procedures as set out in the draft bill are not detailed sufficiently for the Authority to comment. The scope set out below is an extract from the “Broads Authority Bill”:

General directions to vessels

(1) The Authority may give directions under this section (“general directions”) in respect of vessels in, or proposing to enter, or leaving, the navigation area for the purpose of promoting or securing conditions conducive to the ease, convenience or safety of navigation and the safety of persons and property in the navigation area.
(2) Without prejudice to the generality of subsection (1) the Authority may give  general directions for any of the following purposes—
(a) for designating areas, routes, fairways or channels in the navigation area which vessels are to use, or refrain from using, for movement, mooring or anchorage;

(b) for securing that vessels move only at certain times, or during certain periods;
(c) for limiting the speed of motor vessels;

(d) for requiring the use of any equipment (including engines) forming part of or carried on the vessel;

(e) for prohibiting or regulating— 
(i) entry into the navigation area by a vessel which for any reason would be or would be likely to become a danger to other vessels or to persons or property, in or near the navigation area; or

(ii) entry into, or navigation within, any designated fairway or channel during any temporary obstruction thereof; 

(f) for prohibiting or regulating entry into or movement in the navigation area by vessels at times of poor visibility due to the weather or to the presence of dust or smoke, or at times of high winds;

(g) for requiring the master of a vessel to give to the navigation officer information relating to the vessel or the qualifications of the master reasonably required by the navigation officer for effecting any of the purposes of this subsection;

(h) for prescribing the action to be taken in relation to vessels which have become adrift, or sunk, or run aground;

(i) so far as is necessary for the safety of navigation, for requiring or regulating the use of tugs in relation to a vessel.
The Broads Authority Bill Currently before Parliament seeks the same level of fine for failure to comply with a direction; the Broads Authority therefore is content with the proposed level of fine.


6.2 Are further safeguards necessary for the provision for removal of unwanted pilotage powers? 
Do you agree that there should be power to remove CHA status by order as proposed? Do you agree with the procedure proposed for making such an order?

	B A Response:

The Broads Authority agrees that the safeguards detailed in the Draft Bill are sufficient and further safeguards relating to the provision for the removal of unwanted pilotage powers should be built into the CHA’s Safety Management System.

The Broads Authority supports the view that there is need for a power to remove Competent Harbour Status by order so that unwanted pilotage powers can be removed from the harbour authority.

The Broads Authority do not support the procedure proposed in that CHA’s would need to apply to the Secretary of State for an order. It is preferable, in order to remove unnecessary delays and bureaucracy, to grant the power to remove unwanted pilotage powers directly to CHA’s however the legislation would need to set out statutory requirements for consultation to be undertaken prior to the removal of pilotage powers. 




6.3 Do the pilotage exemption proposals provide sufficient checks and balances to permit efficient and safe navigation of vessels in harbours whilst protecting the rights 
of individuals?

	B A Response:

No Comment




6.4 Do you agree with the power to direct harbour authorities being taken, and the approach described as to the circumstances in which it would be exercised? Is the proposed penalty adequate?

	B A Response:

Yes




6.5 On the understanding that this power to prescribe National Occupational Standards for Harbour Masters and pilots would only be exercised in the absence of agreement by the industry to adopt non-legislative standards, is the power properly targeted in relation to its aims? 
Do you agree that it is necessary to take powers for a mandatory occupational standards system? 
Do you agree that it is appropriate to give harbour authorities a further opportunity to adopt the non-statutory standards before introducing a mandatory system? 
Do you agree with the offence and the level of fine proposed?

	B A Response

The Broad Authority considers that the power to prescribe National Occupational Standards is properly targeted.

The Broads Authority considers that this approach is acceptable in principal, but the current system does not take into account the nature of the harbour as this varies from harbour to harbour. The requirements of the appropriate qualifications for a harbour master function of the Broads would be very different to those required for a busy commercial harbour such as Harwich.

It is proposed that alternative standards may be required for primarily inland and leisure use harbours such as the Broads.  

It may also be more appropriate and realistic for standards to be achieved by the Harbour Authority rather than in a single post of harbour master, this approach has been taken in  the development of the Broads Authority Safety Management System where the harbour master functions have been allocated to a number of appropriate staff.

The Broads Authority considers that the level of fine proposed is too high and for consistency should be level 4 on the standard scale.




6.6 Does the power to close harbours address the problem adequately? Are there any further safeguards required? 
Do you agree that there is a need for a power to close harbours by order? Do you agree that the scope of this power is appropriately narrow? 
Are you content with proposals to apply a modified version of the procedure 
applicable for Harbour Revision Orders to closure orders? Are any further 
modifications appropriate?

	B A Response:

Broads Authority consider that the proposals are adequate provided that the removal of CHA status did not affect the ability to charge harbour dues, as this would ensure an income stream to ensure that the harbour could continue to be maintained for its users.

The Government are encouraged to consider a mechanism where the responsibility for the harbour and its navigation, as there still could remain a public right of navigation, should then fall to a responsible body.


6.7 Comments on the breadth of the provision clarifying the ability of the GLAs to undertake commercial work and its implications for the General Lighthouse Fund would be welcome.

	B A Response:

No Comment


6.8 We welcome views on whether the proposals for GLA staff pensions provide adequate protection for existing payments made in relation to pensions, and for future payments, whilst providing flexibility to make changes to such pensions in the future.

	B A Response:

No Comment


6.9 Are the proposals for enforcing GLA inspections proportionate to the issue being addressed, with appropriate penalties for non-compliance? 
Do you consider that daily fines for non-compliance would be appropriate as an 
additional penalty?

	B A Response:

The Broads Authority considers that in principle the enforcing of GLA inspection and appropriate penalties is sound, although the Broads Authority would welcome powers to be granted to the GLA to enforce and issue penalties to third parties where the third pary is responsible for the provision and maintenance of the aid to navigation within the CHA area. The CHA’s do not have powers to pass on the proposed fines to the respective third parties and the Authority consider that it would be inappropriate o levy fines where the CHA had no jurisdiction over the aid to navigation.

The Broads Authority considers the level of fine is inconsistent with those proposed within the draft Bill and the fine should be at level 4 of the standard scale.

The Broads Authority supports the proposal of daily fines, as long as the fine is directed at the responsible organisation and therefore must include third parties.  


6.10 Does the measure relating to marking wrecks with beacons meet all present and foreseeable requirements?

	B A Response:

The Broads Authority has no concerns with respect to this proposal.


General

The Broads Authority considers that the Draft Marine Navigation Bill would present a good opportunity to standardize powers for Inland Navigation Authorities in order to provide consistent safety standards across both coastal and inland waterways, and the Authority would like to encourage the Government to consider this approach.

End

 Appendix 2
Report on Exercise of Powers by Authorised Officers

	Navigation Rangers Monthly Report
	Date:  MAY, JUNE, JULY 2008

	Launch Patrol Areas
	Wroxham and Upper Bure
	Ant and South Walsham
	Hickling, Potter Heigham and Lower Bure
	Norwich and Middle Yare
	Oulton Broad and Upper/Middle Waveney
	Breydon Water, Lower Waveney and Yare

	Verbal Warnings
	
	
	
	
	
	

	Care & Caution
	59
	17
	14
	13
	11
	4

	Speed
	830
	345
	159
	56
	26
	43

	Other
	103
	19
	5
	6
	15
	50

	Blue Book Warnings
	
	
	
	
	
	

	Care & Caution
	1
	1
	2
	1
	1
	1

	Speed
	14
	9
	9
	12
	8
	8

	Other
	33
	
	1
	
	9
	3

	Reports for Prosecutions
	1
	
	3
	
	1
	

	Special Directions
	
	3
	
	
	96
	

	Toll Compliance Reports
	
	
	
	
	
	

	Non Payment
	28
	28
	123
	96
	70
	44

	Non Display
	3
	33
	85
	20
	
	7

	BSS Production 7 Day Form Issued
	19


	9
	55
	38
	25
	3

	BSS Hazardous Boat Inspections
	
	
	
	1
	
	

	Entry on to Vessels Under BSS
	
	
	
	
	1


	

	Launch Staffed
	83
	55
	61
	59
	49
	91

	Mooring Inspection Reports Percentage Compliance
	102%
	83%
	88%
	83%
	82%


	100%

	Best Value Patrol Targets Percentage Compliance
	126%
	61.6%
	60.7%
	67.3%
	69%
	109%

	ANR Patrols
	5
	14
	34
	16
	3
	6

	IRIS Reports
	56
	30
	43
	60
	39
	77


	APPENDIX 3



	Toll Prosecutions May to July 2008

	
	
	
	
	
	
	
	
	
	

	No.
	
	Year
	Nav
Ranger
	Place
	Christian
Name
	Surname
	Offence
	Court 
	Result

	1
	 
	2008
	TR
	Horsey Mere
	John
	Watson
	No Toll
No Registration
Certificate
	Gt Yarmouth
	£100 Fine
£125 Fine
£120 Costs
£15 surcharge

	2
	 
	2008
	TR
	Meadow Dyke
	Karl
	Gidney
	Non-display of Registration Marks
	Gt Yarmouth 
	Fined £260
Costs £120
£15 surcharge
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